May, Cruz

CON SULTORES Legal and Environmental Services for Business and Industry Throughout Mexico

Queretaro, Mexico
June 15, 2005

Mr. Stephen L. Johnson, Administrator

ENVIRONMENTAL PROTECTION AGENCY
1200 Pennsylvania Ave NW  °
Washington, DC 20460

Re: Transnational Enforcement of CERCLA

Dear Mr. Johnson:

Our firm represents various, large industrial clients in northern Mexico near the U.S. border. These
businesses spend millions of dollars to comply with all applicable environmental laws, and employ
thousands of people. They are extremely concerned about an imprudent change in U.S.
Environmental Protection Agency policy that, in our view, will have a severe and detrimental effect
on U.S.-Mexico economic and political relations for years to come.

The shift in policy involves the attempt by the EPA to apply U.S. environmental laws to foreign
companies with operations entirely outside of the United States. In a case currently pending appeal
in the U.S. Court of Appeals for the Ninth Circuit of an order denying a motion to dismiss issued by
the United States District Court for the Eastern District of Washington, a Canadian company with
operations entirely within Canada is being sued to force it to comply with an EPA Unilateral
Administrative Order under the Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA”).

The District Court’s ruling marks the first time that a U.S. court has sanctioned the application of
CERCLA to a foreign company under circumstances in which the foreign company’s alleged
conduct occurred entirely on foreign soil, but in which some of the effects were carried into the
United States by river flow.

The international implications of the case are made more complex by the fact that the defendant
company, Teck Cominco Metals, Ltd., is in full compliance with Canadian environmental laws, and
in recent years has spent approximately a billion dollars on environmental protection measures and
is now a model of clean industry.

The Teck Cominco case has direct implications for Mexican industry. In various published articles
about transboundary enforcement of U.S. environmental laws, EPA officials have indicated an
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interest in pursuing such enforcement both in Canada and Mexico.! Although the EPA claims that
these statements do not constitute “official policy,” the mere issuance of a Unilateral Order against
a foreign company, coupled by the fact that the order has not been retracted despite diplomatic
protests by the Canadian government, is a clear indication that this administration supports
transnational enforcement of U.S. environmental laws.

Such cross-border enforcement would include CERCLA’s strict liability aspects despite the fact that
the conduct may be entirely legal in the foreign country or that absolutely no negligence is
involved. In addition, CERCLA has been interpreted by U.S. courts as applying retroactively to
conduct that may have occurred years, sometimes decades, before the statute was passed.2

International relations, by their nature, require countries to undertake continuous assessments of
policies to determine 1) whether they effectively serve the practical needs of the nation espousing
the policy, and 2) whether due respect is given to the sovereign institutions of other countries. Once
these first hurdles are crossed, issues of comity and reciprocity will affect the manner in which the
particular policy is implemented.

The EPA’s policy fails to achieve the practical anti-pollution and contamination cleanup goals of
the United States. By going after “deep pockets” for full cleanup costs even though the defendant
company may only be a partial contributor to the pollution, the EPA is not encouraging companies
to meet their fair responsibilities, but rather to avoid responsibility and fight the EPA’s cleanup
orders with every resource available to them—or in many cases face bankruptcy if they acquiesce to
the EPA’s fundamentally inequitable application of the law.

Furthermore, current EPA policy completely disregards the sovereignty of Mexican and Canadian
environmental laws and institutions—and in fact attempts.to supersede them, which in and of itself
is unacceptably jingoistic and violates a basic legal precept contained in established U.S. law that
statutes should be construed to avoid unreasonable interference with the sovereignty of other
nations. As the U.S. Supreme Court has said, “This rule of construction reflects principles of
customary international law—Ilaw that (we must assume) Congress ordinarily seeks to follow .”

! See, e.g., EPA Weighs Superfund Authority for Transboundary Contamination, SUPERFUND REP., Mar. 31
2003; and, Strengthening U.S.-Mexico Transboundary Environmental Enforcement: Legal Strategies for
Preventing the Use of the Border as a Shield Against Liability, ENVTL. LAW INST., Sept. 2002. (Prepared with
the support of the U.S. EPA, Region IX.)

? See, e.g., United States v. Olin Corp., 111 AD2d 957.

‘InF Hoffman-La Roche Ltd. v. Empargran S.4., 124 S. Ct. 2359, 2366 (2004), the U.S. Supreme Court

stated:
First, this Court ordinarily construes ambiguous statutes to avoid unreasonable
interference with the sovereign authority of other nations. See, e.g., McCulloch v.
Sociedad Nacional de Marineros de Honduras, 372 U. S. 10, 20-22 (1963) (application
of National Labor Relations Act to foreign-flag vessels); Romero v. International
Terminal Operating Co., 358 U. S. 354, 382-383 (1959) (application of Jones Act in
maritime case); Lauritzen v. Larsen, 345 U. S. 571, 578 (1953) (same). This rule of
construction reflects principles of customary international law—law that (we must
assume) Congress ordinarily seeks to follow. See Restatement (Third) of Foreign
Relations Law of the United States §§403(1), 403(2) (1986) (hereinafter Restatement)
(limiting the unreasonable exercise of prescriptive jurisdiction with respect to a person
or activity having connections with another State); Murray v. Schooner Charming Betsy,
2 Cranch 64, 118 (1804) ("[A]n act of Congress ought never to be construed to violate
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There is also an aspect of CERCLA that would be manifestly unfair if the law were applied to
foreign companies with operations entirely within a foreign country. That aspect involves the
“federally permitted release” exception to CERCLA liability.* The “federally permitted release”
exception includes various compliance permits issued under U.S. federal laws, but no foreign legal
compliance authorizations or permits are included in the exception.’

In other words, a situation could arise in which a U.S. facility near the Mexican border operating
under a federal permit contributes to the contamination of a site inside the United States, but would
not be liable under CERCLA if the discharge complies with the federal permit. However, if a
Mexican plant operating entirely on the Mexican side of the border, and operating legally and in
compliance with all Mexican environmental permits and authorizations required of it, is the source
of a lesser amount of the same contaminating materials that by natural forces find their way to the .
same U.S. site, the Mexican company could be held liable under CERCLA for the entire amount of
all remediation undertaken (in some circumstances up to three times the cost as punitive damages),
plus damages to natural resources, plus costs of any health studies carried out as the U.S.
administration determines necessary, plus interest charges—while the bigger U.S. polluter avoids
liability because it has a U.S. federal permit.

It is disingenuous to argue that a foreign defendant company could sue for contribution under
CERCLA. Such suits would take place in the United States, not in the company’s home country,
and would drag on for years, even though the EPA has already assessed full cleanup costs against
the foreign company. It is one thing to apply CERCLA’s strangling liability provisions against a
U.S. polluter, who also has full access to all the benefits and exceptions provided by U.S. law. But it
is entirely different to apply CERCLA to foreign companies, whose activities take place entirely
outside the United States, and who are law-abiding citizens of their countries. Rather than a fair

the law of nations if any other possible construction remains"); Hartford Fire Insurance
Co. v. California, 509 U. S. 764, 817 (1993) (Scalia, J., dissenting) (identifying rule of
construction as derived from the principle of "prescriptive comity”).

This rule of statutory construction cautions courts to assume that legislators take
account of the legitimate sovereign interests of other nations when they write American
laws. It thereby helps the potentially conflicting laws of different nations work together
in harmony—a harmony particularly needed in today's highly interdependent
commercial world.

See also, RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §403(2), which
determines reasonableness on basis of such factors as connections with regulating nation, harm to that nation's
interests, extent to which other nations regulate, and the potential for conflict.

In F. Hoffman-La Roche Ltd. v. Empargran S.A., the Supreme Court continues the analysis cited above,
asking in reference to that antitrust case, “Why should American law supplant, for example, Canada's or Great
Britain's or Japan's own determination about how best to protect Canadian or British or Japanese customers
from anticompetitive conduct engaged in significant part by Canadian or British or Japanese or other foreign
companies?”

We wonder also why American environmental law should supplant Mexican and Canadian environmental
laws, and we find no argument compelling enough to disrupt existing international law.

* 42 US.C. §9607(j) provides that liability “for response costs or damages resulting from a federally
permitted release shall be pursuant to existing law in lieu of this section.”

%42 U.S.C. §9601 (10) contains the definition of “federally permitted release.”
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enforcement of U.S. federal law for the greater public good, the foreign-enforcement policy the
EPA is pursuing is more reminiscent of a common mugger who first ties up his victims before
beating them.

From the perspective of U.S. foreign policy, an attempt to enforce CERCLA against foreign
defendants for operations and conduct entirely inside foreign countries is a recipe for conflict and
potential retaliation against U.S. interests. From the perspective of Mexico, it is an outright insult.

Let me make clear that our firm does not defend flagrant polluters. Our firm has considerable
experience in working with industry to make this a cleaner world. We will only accept a client
company (including U.S. companies operating in Mexico) if it expressly accepts to do what has to
be done to comply with all applicable Mexican environmental laws, and if it is not in current
compliance, to come into compliance as soon as possible. What Mexican industry needs from the
U.S. government are incentives and technical assistance, not a mugging.

The appropriate cleanup of polluted sites, as well as strict measures to prevent pollution, is in
everyone’s interest. The proper forum for resolving transnational pollution problems is through
international diplomacy to use the resources of local law to effect real change. The U.S.
administration knows the value. of international collaboration and in fact in December signed a
declaration with Canada outlining a comprehensive plan to clean up the Great Lakes. That sort of
international collaboration takes effort and commitment, and cannot be substituted by taking the
easy way out and simply bullying neighbors.

We urge the U.S. administration, and in particular the EPA, to rethink its intended policy of
hemispheric statutory hegemony, and to work collaboratively in innovative ways with its neighbors

to achieve permanent and real environmental results.

Rcspccllully yours,

95 /

cc: Ranking Officials in the Unites States, Mexico and Canada

cc: In the United States: cc: In Mexico:
Secretary Condoleezza Rice Diputado Constantino Acosta Davila
Secretary of State . .
Department of State Senador Marco Antonio Adame Castillo

Senador José Aguilar Bodegas

Mr. John Turner Diputado Ricardo Aguilar Castillo
Assistant Secretary for Oceans and
International Environmental and Senadora Micaela Aguilar Gonzilez
Scientific Affairs

Senador Adrian Alanis Quifiones
Department of State

Diputado Gonzalo Alarcén Barcena
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cc: In the United States:

Secretary Carlos Gutierrez
Secretary of Commerce
Department of Commerce

Mr. Theodore Kassinger
Deputy Secretary of Commerce
Departmente of Commerce

Ms. Judith Ayres

Assistant Administrator for
International Affairs
Environmental Protection Agency

Mr. L. John lani

Regional Administrator
Environmental Protection Agency,
Region 10

Mr. Wayne Nastri

Regional Administrator
Environmental Protection Agency,
Region 9

Mr. Richard Greene

Regional Administrator
Environmental Protection Agency,
Region 6

The Honorable George Allen
United States Senate

The Hohorable Max Baucus
United States Senate

The Honorable Joseph R. Biden, Jr.
United States Senate

The Honorable Christopher S. Bond
United States Senate

The Honorable Henry Bonilla
United States House of Representatives

The Honorable Barbara Boxer United
States Senate

cc: In Mexico:

Diputado Moisés Alcalde Virgen
Diputado Gabriel Alcintara Pérez

Diputado Felipe Bernardo Almaraz
Calderon

Diputada Maribel Luisa Alva Olvera
Diputado Jorge Alvarez Colin

Senador Wadi Amar Shabshab
Diputado Salvador Arredondo Ibarra
Diputado Juan Dario Arreola Calderén
Diputado Bacilio Avila Loza

Diputado José Francisco Barragan Pacheco
Senador Salvador Becerra Rodriguez
Diputado Humberto Benitez Treviiio
Senador Francisco Bojorquez Mungaray
Senador José Bonilla Robles

Diputadd Felipe Borja Texocotitla

Senador Genaro Borrego Estrada

‘Senador César Camacho Quiroz

Senador Michel Camarena Héctor
Senz;dor Romule Campuzano Gonzalez
Diputado Idelfonso Candido Velasco
Senador Oscar Cantén Zetina

Sen. Raymundo Cirdenas Hernandez
Diputado Gustavo Cardenas Monroy
Senador Erasmo Castafieda Alvarez
Senador José Alberto Castafieda Pérez
Senador Sara Isabel Castellanos Cortes
Senador José Adalberto Castro Castro
Senador Carlos Chaurand Arzate
Senador Armando Chavarria Barrera

Diputado Maria Elena Lourdes Chavez
Palacios
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cc: In the United States:

The Honorable Dan Burton
United States House of Representatives

The Honorable Chris Cannon
United States House of Representatives

The Honorable Thomas R. Carper
United States Senate

The Honorable Lincoln D. Chafee
United States Senate

The Honorable Norm Coleman
United States Senate

The Honorable Hillary Rodham
Clinton
United States Senate

The Honorable William Delahunt
United States House of Representatives

The Honorable Christopher J. Dodd
United States Senate

The Honorable James A. Gibbons
United States House of Representatives

The Honorable Ruben E. Hinojosa
United States House of Representatives

The Honorable James M. Inhofe
United States Senate

The Honorable Johnny Isakson
United States Senate

The Honorable James M. Jeffords
United States Senate

The Honorable John F. Kerry
United States Senate

The Honorable Ron J. Kind
United States House of Representatives

cc: In Mexico:

Senador Joaquin Cisneros Fernandez
Senador Joaquin Coldwell Addy

Diputado Paulino Colinde la O

Senador Javier Corral Jurado

Diputada Maria del Carmen Corral Romero
Diputado Carlos Filiberto Cortés Ramirez
Senador José Carlos Cota Osuna

Senador Oscar Cruz Lépez

Diputado José Federico Del Valle Miranda
Diputado Armande Javier Enriquez Romo
Senadora Aracely Escalante Jasso
Senador Rutilio Cruz Escandon Cadenas
Senadora Rita Maria Esquivel Reyes

Senador Francisco Ferndndez de Ceballos
Urueta

Diputado Angel Flores Guadarrama
Diputada Julieta Graciela Flores Medina
Diputado Salomén Pedro Flores Pimentel
Senador Jesis Galvin Muiioz

Diputada Elena Garcia Martinez

Diputada Bertha Maria del Carmen Garcia
Ramirez

Senador Antonio Garcia Torres

Senadora Laura Alicia Garza Galindo
Diputado Sergio Octavio German Olivares
Senador Ernesto Gil Elorduy

Senadora Emilia Patricia Gémez Bravo
Senador Fernando Gomez Esparsa
Senador Omar Raymundo Gémez Flores
Senador Gildardo Gomez Verdnica

Diputado Gildardo Gonzilez Bautista
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cc: In the United States:

The Honorable Frank R. Lautenberg
United States Senate

The Honorable Joseph 1. Lieberman
- United States Senate

The Honorable Richard G. Lugar
United States Senate

The Honorable Mel Martinez
United States Senate

The Honorable Robert Menendez
United States House of Representatives

The Honorable Grace F. Napolitano
United States House of Representatives

The Honorable Bill Nelson
United States Senate

The Honorable Devin Nunes
United States House of Representatives

The Honorable Barack Obama
United States Senate

The Honorable Solomon P. Ortiz
United States House of Representatives

The Honorable Ron E. Paul
United States House of Representatives

The Honorable Steve Pearce
United States House of Representatives

The Honorable Silvestre Reyes
United States House of Representatives

The Honorable Ileana Ros-Lehtinen
United States House of Representatives

The Honorable Paul S. Sarbanes
United States Senate

The Honorable John E. Sununu
United States Senate

cc: In Mexico:

Diputada Martha Hilda Gonzilez Calderén
Senadora Yolanda Gonzilez Hernindez
Diputado Raymundo Oscar Gonzilez Pereda
Senador José Pascual Grande Sinchez
Senador Alejandro Gutiérrez

Diputado José Cipriano Gutiérrez Viasquez
Senador Noemi Guzman Lagunas

Senador José Antonio Haghenbeck Cémara
Senador Guillermo Herbert Pérez
Senadora Silvia Hernindez Enriquez
Senador Maurilio Hernandez Gonzailez
Diputado Conrado Hernindez Rodriguez
Diputada Porfiria Huazo Cedillo

Diputado Jorge Ernesto Insunza Armas
Diputado Apolonio Javier Jerénimo
Senador David Jiménez Gonzilez

Senador Jeffrey Max Jones Jones

Senador Héctor Larios Cérdoba

Senador Erika Larregui Nagel

Senador Gloria Angela Lavara Mejia
Diputado Roberto Liceaga Garcia

Senador Jorge Lozano Armengol

Senador Oscar Luebbert Gutiérrez
Diputado Luis Xavier Maawad Robert
Senador Adalberto Arturo Madero Quiroga
Senador Carlos Madrazo Limén

Senadora Arely Madrid Tovilla

Senador Fernando Margiin Berlanga
Senadora Filomena Margaiz Ramirez
Senador Alberto Miguel Martinez Mireles
Diputado Luis Maya Doro

Diputado José Livio Maya Pineda




May, Cruz

p. 8

CONSULTORES

cc: In the United States:

The Honorable John R. Thune
United States Senate

The Honorable Tom Udall
United States House of Representatives

The Honorable John W. Warner
United States Senate

cc: In Canada: ‘
The Honourable Stéphane Dion
Minister of the Environment
Government of Canada

Mr. Gerald Aubry

Acting Director, Policy Analysis
Canadian Environmental Assessment
Agency

" The Honourable Thomas J. Mulcair
Ministre de I'Environnement
Government of Quebec

The Honourable Guy Boutilier
Minister of Environment
Government of Alberta

The Honourable Stan Struthers
Minister of Conservation
Government of Manitoba

The Honourable James Scott
Peterson
International Trade Canada

The Honourable Jacques Saada
Economic Development Agency of
Canada for the Regions of Quebec

The Honourable Pierre Pettigrew
Foreign Affairs Canada

The Honourable Gar Knutson
Foreign Affairs Canada

cc: In Mexico:

Diputado José Antonio Medina Vega
Ser_lador Rafael Melgoza Radillo

Senador Victor Manuel Méndez Lanz
Senador Apolonio Méndez Meneses
Diputada Maria Cristina Moctezuma Lule
Diputado J. Jesiis Morales Gil

cc: In Mexico: )
Senador Rafael Gilberto Morgan Alvarez
Diputado Rogelio Muiioz Serna

Senadora Ana Bricia Muro Gonzilez
Senadora Marcela Navarro Quintana
Senador Miguel Angel Navarro Quintero
Senador Jorge Rubén Nordhausen Gonzilez
Senador Cesar Raiil Ojeda Zubieta
Senador Juan Manuel Oliva Ramirez
Diputado Alejandro Olivares Monterrubio
Diputado Edgar Armando Olvera Higuera
Senador Héctor Guillermo Osuna Jaime
Senador Eduardo Ovando Martinez
Senador Orlando Paredes Lara

Diputado Luis Gustavo Parra Noriega
Diputado Enrique Peiia Nieto

Senador Roberto Pérez de Alva Blanco
Diputado Armando Pérez Soria

Diputado Manuel Portilla Dieguez
Senador Antonio de Jesiis Remes Ojeda
Senador Luis Alberto Rico Samaniego
Senador Serafin Rios Alvarez

Diputado Javier Rivera Escalona
Diputado Felipe Rodriguez Aguirre
Diputado Germain Rodriguez Castaiieda
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cc: In Canada:

The Honourable David L. Emerson
~ Industry Canada '

The Honourable Irwin Cotler
Minister of Justice and Attorney
General of Canada:

Minister Aileen Carroll
Canadian International Development
Agency

Senator Jack Austin
Leader of the Government in the Senate

cc: In Mexico:
Senadora Silvia Asuncién Rodriguez Lopez

Diputado Urbano Faustino Rojas Gonzilez
Diputado Aurelio Rojo Ramirez

Diputado José Adan Ignacio Rubi Salazar
Senador Eric Rubio Barthel

Diputado Felipe Ruiz Flores

Senador Ulises Ernesto Ruiz Ortiz
Senador Nicolas Teodoro Salas Pérez
Senadora Lucero Saldafia Pérez

Diputado Juan Ignacio Samperio Montaiio

Diputado Juan Manuel San Martin
Hernandez

Senador Demetrio Sodi de la Tijera
Diputado Victor Hugo Sondén Saavedra
Diputado Victor Javier Sosa Muiiiz
Diputado Raiil Talavera Lépez

Senadora Martha Sofia Tamayo Morales
Senador Joaquin Tamayo Yamuni
Senador Victor Manuel Torres Herrera
Senadora Georgina Trujillo Zentella
Diputado Emilio Ulloa Pérez -

Diputado Gonzalo Urbina Montes de Oca
Senadora Flavia Ureiia Montoya
Diputado Felipe Valdez Portocarrero
Diputado Joaquin Humberto Vela Gonzilez
Diputado Rogelio Veldzquez Vieyra
Senador Héctor Vicario Castrejon

Senador Felipe de Jesiis Vicencio Alvarez

'| Diputado Francisco Javier Viejo Plancarte

Senador Carlos Manuel Villalobos Organista
Diputado Pablo César Vives Cavaria
Senador Marco Antonio Xicoténcatl Reynoso

Senador Doroteo Zapata Garcia
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éc: In Mexico:
Senador Rubén Zarazia Rocha
Diputada Leticia Zepeda Martinez

Senador Jorge Zermeiio Infante






